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Dear Bruce 
 
We corresponded earlier this year following completion of the Committee’s consultation 
exercise to explore the impact of Brexit, if it happens, on devolution and parliamentary scrutiny.  
As I said in my letter of 2 August, the Scottish Government is clear that parliamentary scrutiny 
will continue to be important should Brexit take place and we agree with many of the 
suggestions made in response to the consultation.  
 
Those suggestions included comments on the operation of the protocol between the Scottish 
Government and the Scottish Parliament on statutory instruments made by the UK 
Government under the European Union (Withdrawal) Act 2018.  In my letter I agreed that 
Scottish Parliament and Scottish Government officials should work together to develop a new 
protocol covering the exercise by UK Ministers of all powers to legislate in devolved areas that 
are currently within the competence of the EU.  I also said that I would provide an update on 
progress on developing the new protocol.   
 
Joint work on this has been underway in recent weeks, building on the experience of operating 
the current protocol.  I am advised that this work has been positive and constructive, and that 
good progress towards producing a draft new protocol has been made.  However, while I had 
hoped that the new protocol could be in place by 31 October drafting has not yet reached the 
point to allow the protocol to be submitted for consideration by Ministers and the Parliament.   
 
In addition, to assist with Scottish Ministers’ commitment to seek parliamentary scrutiny of our 
consent decisions we have been engaging with the UK Government in order to ensure that 
appropriate administrative arrangements are in place to support the process.  The forthcoming 
UK general election has paused those discussions but we will address the matter again with 
the UK Government following the election. 
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In the meantime, I think it would be helpful for me to say something about two specific issues 
that have emerged from the work undertaken by our officials so far.  The first of these is the 
Scottish Government’s proposal that under the new protocol Scottish Ministers should be able 
to consent to the UK Government making SIs that contain only minor or technical provisions, 
or otherwise do not involve significant policy issues, without first seeking the Parliament’s 
agreement.  The intention here is to put in place a proportionate but effective process for minor 
consent cases.  Such cases would still be notified to the Parliament, which would then be able 
to consider the matter and, if required, ask the Scottish Government to provide further 
information.  For the avoidance of doubt, Parliament would still be asked in advance to agree 
to the giving of consent in more significant cases, and this would be clearly set out in the 
proposed new protocol. 
 
The second issue concerns the length of time Parliament should have to consider consent 
proposals in more significant cases.  The current protocol provides for at least 28 days but I 
am aware that it has been suggested that the minimum period should be increased to 40 days. 
 
It is my assessment that such an increase is likely to be challenging to implement in terms of 
securing the agreement of the UK Government given the impact it would have for the 
timetabling of UK instruments.  In almost all cases it is likely to be to our advantage to legislate 
via a UK SI as the subject matter will usually involve complex and often cross-border issues 
that would best be dealt with at the UK level.  There would also be benefits arising in terms of 
the efficient use of resources.  I therefore hope that it will be possible to reach agreement on 
a new protocol based on the existing 28 day notice period.  I am happy to make a commitment 
that under the new protocol we would endeavour to continue to give the Parliament more than 
the stipulated minimum notice period whenever possible. 
 
As mentioned above official level discussions are ongoing.  I will continue to take a close 
interest in their progress, and will write to you with a further update when there are substantive 
developments to report.  In the meantime I can confirm that the Scottish Government will 
continue to act in accordance with the existing protocol until a new one has been agreed, so 
that there should be no gap in parliamentary consideration of proposed consent decisions. 
 
I hope this is helpful.  I am sending a copy of this letter to the Convener of the Delegated 
Powers and Law Reform Committee. 
 

 
MICHAEL RUSSELL 
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